Power of Attorney Act Rewrite

House Bill 6477
Overview:  House Bill 6477 is a comprehensive review and update of the Illinois Power of Attorney Act that was enacted in 1987. It borrows from the proposed Uniform Act and builds on the 23 years’ experience using the current Act. Its perspective is to protect the principal who executes a power of attorney (PoA).    
Power of Attorney Act General Provisions 

(1) Section 2-1; purpose of Act. Stylistic changes and expands the purpose of this Act to include financial decisions. 

(2) Section 2-3; definitions. It moves the current definition of  “incapacitated” principal in § 2.75 because it fits better here with the rest of the defined terms.  

(3) Section 2-5; duration of agency. Clarifies that the principal may amend or revoke the agency if the principal has the capacity to do so. It also states that executing a new PoA does not revoke a previous one unless the subsequent PoA says so. 

(4) Section 2-7; agent’s duties and standard of care. Generally, it expands the agent’s duties and standard of care for the principal as follows: 

( Adds a requirement of “good faith” using “due care, competence, and diligence” instead of just “due care.” 

( Requires the agent to act in accordance with the principal’s expectations to the extent actually known and otherwise in the principal’s best interests. This duty kicks in after the agent accepts appointment. 

( Creates a new requirement for the agent to provide a copy (upon request) to people or entities that have a legitimate interest in the principal’s welfare, such as the principal him or herself, another fiduciary acting on behalf of the principal and elder-abuse agencies. If the agent fails to comply with such a request within 21 days, the elder-abuse provider-agency or the State Long-Term Ombudsman may petition the court for an order to make the agent comply. Gives the court authority to assess reasonable costs, attorney’s fees, and other appropriate relief if it finds the agent’s failure to provide this information was without good cause. 

( Creates a new remedy against an agent who violates this Act that is not an exclusive remedy. An agent may be liable to the principal or the principal’s successors in interest for the amount required to:

( Restore the value of the principal’s property to what it would have been had the violation not occurred.

( Reimburse the principal or the principal’s successor in interests for the attorney’s fees and costs paid on the agent’s behalf.

(5) Section 2-8; reliance on document. Under current law a reliant may request that the agent furnish to the reliant a nonstatutory affidavit reassuring the reliant that the PoA is valid. This adds a statutory form entitled “Agent’s Certification and Acceptance of Authority” that may be used instead of the affidavit if the reliant so requests, although an affidavit may still be used. The certification is broader and more detailed to provide more protection for both the principal and reliant. 

(6) Section 2-10; agency-court relationship. This attempts to clean up a section that is simply unintelligible. This section authorizes when a court can construe a PoA or review the agent’s conduct. 

( Clarifies that a court may construe a PoA, review the agent’s conduct, and grant appropriate relief if the court finds that the principal lacks either the capacity to control or the capacity to review the agency after a petition is filed by an interested person (including the agent) and notice to other interested persons as the court directs.  

( Adds two new remedies to better protect the principal. 

(i) It prohibits the principal’s estate from paying or reimbursing the agent’s attorney fees and costs if the court finds that the agent has not acted for the benefit of the principal in accordance with the terms of the agency and the Illinois Power of Attorney Act; or that the agent’s action caused or threatened substantial harm to the principal’s person or property in a manner not authorized or intended by the principal. 

(ii) The court may award the agent reasonable costs and attorney fees of an elder-abuse agency or government agency for a successful action alleging that the agent’s action has caused substantial harm to the principal’s person or property. 

( Defines “interested person” that is currently undefined in this Section. This change prevents the dismissal of meritorious actions seeking to protect a principal because standing is undefined in current law. It seeks to strike a balance by giving standing to those people or entities that are charged with protecting the principal but prevent agents who are doing good work from being sued by someone who may have an axe to grind. 

( Changes the venue for an action filed under this Section to be in the county:

( In which the guardian was appointed.

( If no Illinois guardian appointed, then in the county in which the agent or principal resides or where the principal owns real property. (New additions in italics.)  

It deletes current law’s venue for any county if the agent does not reside in Illinois. This change makes it easier to challenge the actions of an agent. Current law doesn’t take into account the usual situation in which the principal is more vulnerable because of his or her immobility. Current venue may require them to follow the agent to another part of the state. 

(7) Section 2-10.3; successor agents. Although the current Act authorizes successor agents, it does not provide any guidance on how to do that. This new section provides that guidance. It allows a principal to designate one or more successor agents to act if an initial or predecessor agent resigns, dies, becomes incapacitated, is not qualified to serve, or declines to serve.  A successor agent has the same authority as an initial agent unless the PoA provides otherwise. A principal may grant authority to another person (including an initial or successor agent) to designate one or more successor agents.  

It also immunizes an agent for another agent’s actions unless that agent participates in or conceals a breach of fiduciary duty committed by the other agent. It also requires an agent who knows of a breach or imminent breach of fiduciary duty by another agent to notify the principal. If the principal is incapacitated, the agent must also take whatever actions reasonably appropriate to safeguard the principal’s best interests.  

It also immunizes any person who acts in good-faith reliance on the successor-agent’s representations regarding the predecessor-agent’s unavailability. 

If a reliant requests, the successor agent in a PoA for property must furnish an affidavit or certification and acceptance of authority. It creates the same statutory form for the successor agent for certification and acceptance of authority that the predecessor agent may sign. 

(8) Section 2-10.5; co-agents. A principal is prohibited from appointing co-agents in a statutory short-form PoA for property or health care, but it does allow co-agents to be appointed in non-statutory PoAs for property. If co-agents are appointed, then this section governs.  

Co-agents were added because people name co-agents despite being given legal advice not to do so. One reason co-agencies are problematic is because third parties are hesitant to rely on the co-agency absent absolute clarity as to the relative powers and duties of the co-agents.  This situation is made worse by the fact that co-agents do not always agree on an action to take on behalf of their principal, and even when they do, they are not always available to act in concert.

This section, then, is needed to address these problems by setting forth a default legal framework for the interpretation of co-agent designations and provide suitable protection of third parties who, in good faith, rely on co-agents.
Co-agents may act only with majority consent unless the PoA or this new section provides otherwise. But majority consent is not required if prompt action is required to accomplish the purposes of the PoA or to avoid irreparable injury to the principal’s interests and an agent is unavailable because of absence, illness, or other temporary incapacity. It also authorizes a remaining agent or agents to act for the principal if a vacancy occurs in one or more designated agents.  
The same immunities and responsibilities provided to successor agents and reliants are also provided to co-agents. 

(9) Section 2-10.6; conflict of laws. This new section regulates pre-existing powers of attorney and those executed in another state.  A PoA executed in another jurisdiction is valid in Illinois if it was valid at the time of its creation with the law: 

( of the state or country in which it was executed;

( Illinois law;

( of the state or country in which the principal is domiciled, has a place of abode or business, or is a national; or  

( of the state or country in which the agent is domiciled or has a place of business. 

It also recognizes that PoAs executed in Illinois before the effective date of this amendatory act are valid and enforceable if they were valid at the time of their creation.  
This section was borrowed directly from the Uniform Act to maximize reciprocity in the enforcement of PoAs. 

(10) Section 2-11; savings clause. Clarifies that House Bill 6477 does not in any way invalidate any agency executed or any act in furtherance of that agency that accrued before this bill’s effective date. 

Property Powers of Attorney changes
(11) Section 3-3; statutory short-form PoA for property. House Bill 6477 makes numerous substantive and formatting changes to the statutory short-form for property (SSF for property) to make it easier to read and understand. Some of these changes are as follows: 

( Deletes the notice provisions at the front of a SSF for property and replaces it with three separate forms: (1) Notice to principal; (2) the Illinois SSF PoA for property itself; and (3) Notice to the agent. The new SSF for property is all three of these forms. 

( A PoA that conforms to the requirements of a nonstatutory property power will be considered substantially in the same form as prescribed in this Section if it includes all of the following:

(i) all three Illinois forms are used; 

(ii) the Notice to the principal and the explanatory language throughout the form (the language following the designation “NOTE:”) is distinguished in some way from the legal paragraphs in the form, such as the use of boldface or other difference in typeface, font, or point size; and 

(iii) the principal’s signature is notarized.

( Expands the requirements for a nonstatutory property power to be recognized by Illinois to require that they:  

(i) be executed by the principal;

(ii) designate the agent and the agent’s powers;

(iii) be signed by at least one witness to the principal’s signature; (new) and 

(iv) indicate that the principal has acknowledged his or her signature before a notary public. (new)

( Gets rid of ALL CAPS in the notice language to the principal because of its unreadability. But it emphasizes the importance of the notice to the principal by requiring it on a separate sheet with 14-point type.  

( Creates a place at the bottom of the notice for the principal to initial to help create evidence on whether the principal in fact read the notice. But it does not affect the SSF’s validity if the principal does not initial the notice. 

( Clarifies that a SSF PoA for property does not authorize the agent to acts as attorney-at-law or engage in the practice of law. 

( Inserts a clause in the first paragraph of the SSF for property that the principal revokes all prior powers of attorney for property previously executed by the principal. 

( Clearly indicates that the principal may not name co-agents using the SSF for property.

( Allows the PoA to become effective on a written determination by the patient’s physician that the principal is incapacitated. Current law requires a court determination of the principal’s disability. Either will work under House Bill 6477 to provide more flexibility. It also makes the same change for terminating a PoA. 

( Clarifies the required witness’s signature need not be notarized but may be. Creates a signature block for a second witness if a second witness is wanted or required by another jurisdiction. 

( Requires disclosure of the person who prepared or assisted the principal in completing this form. Current law requires only disclosure of who prepared the form if the agent has the power to convey any interest in real estate. 

(12) Section 3-3; Notice to agent form. Creates a statutory form to be given to the agent detailing the agent’s rights and responsibilities so that agents know what they should do and should not do.  

(13) Section 3-3.6; Limitations on who may witness property powers. Prohibits anyone from acting as a witness or a notary public for the principal’s signature for a PoA for property powers if the witness is:

( the attending physician or mental health service-provider or a relative of the physician or provider;

( an owner, operator, or relative of an owner or operator of health-care facility in which the principal is a patient or resident; 

( a parent, sibling, descendant, or any spouse of the parent, sibling or descendant of either the principal or any agent or successor agent under the PoA, whether such relationship is by blood, marriage, or adoption; or

( an agent or successor agent under the PoA.

These limitations are borrowed from the Mental Health Treatment Preference Declaration Act (755 ILCS 43/65). 

(14) Section 3-4; explanation of powers in SSF for property. It clarifies that the powers enumerated in this Section are incorporated by reference into the SSF but does not require physical attachment to the SSF for property.

(15) Section 3-5; savings clause.  

Health Care Powers of Attorney changes
(16) Section 4-4; definitions. Adds the definitions of “incurable or irreversible condition,” “permanent unconsciousness,” and “terminal condition.” These definitions are borrowed from the Health Care Surrogate Act. These three terms have become the standard definitions in modern medicine and replace “irreversible coma” in the principal’s instructions to the agent on life-sustaining treatment.

(17) Section 4-5.1; Limitations on who may witness property powers. Same as in the power of attorneys for property noted in No. 13 above with one exception. For health care PoAs, the prohibition against an owner, operator, or relative of an owner or operator of a health-care facility extends to directors and executive officers of an operator that is a corporate entity but does not include other employees of the operator.

(18) Section 4-10; Statutory short form power of attorney for health care. House Bill 6477 makes many of the same changes to SSF for health care that were noted earlier in the changes to SSF for property. For example, it creates a separate notice to the principal on separate cover in 14-point type, eliminates ALL CAPs for the notice, and details the same safe harbor for a health care PoA as substantially in the same form with the distinguishable typeface. Other changes are as follows:

( Clearly states that a principal may name a successor agent but not a co-agent or co-agents. 

( Inserts a clause in the first paragraph of the SSF that the principal revokes all prior powers of attorney for health care previously executed by the principal. 

( Amends the form to make it clear if a principal does not grant his or her agent authority to make any anatomical gifts. 

( Changes the form to incorporate recent improvements to the Disposition of Remains Act. For example, an executed PoA for health care is intended to be in substantial compliance with Section 10 of the Disposition of Remains Act. 

( Updates the SSF for health care to incorporate changes required by HIPAA. Those changes include the following: 

(i) The principal’s agent is to be treated as the principal in using and disclosing health records, including for HIPAA and the Mental Health and Developmental Disabilities Confidentiality Act.  

(ii) Authority given to the agent supersedes any prior agreement that the principal may have with health-care providers regarding access or disclosure of medical information.  

(iii) The agent’s authority has no expiration date and expires only if the principal revokes the authority in writing and delivers it to the principal’s health-care provider.  

(iv) The agent’s designation as a “personal representative” under HIPAA takes effect immediately regardless of any future date for the agency to take effect that is in paragraph 3 of the document.  

( Changes the definitions in the life-sustaining part of the PoA to use the terms “permanent unconsciousness,” “incurable or irreversible condition,” or “terminal condition.” The term “irreversible coma” is deleted. Clarifies that the principal may direct that his or her life be prolonged to the greatest extent possible in accordance with reasonable medical standards without regard to the principal’s condition, the changes he or she may have for recovery, or the cost of the procedures. 

( Allows the PoA to become effective on a written determination by the patient’s physician that the principal is incapacitated. Current law requires a court determination of the principal’s disability. Either will work under House Bill 6477 to provide more flexibility. It also makes the same change for terminating a PoA. This just saves a court appearance and is in accord with modern medical practice. 

(19) Section 4-12; savings clause. 

Effective date is July 1, 2011. This delayed effective date creates a safe harbor if there are any necessary changes needed that they can be done in the 2011 spring legislative session. 
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